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under the decree will be subject to the 
rules of section 71, as amended by the 
Tax Reform Act of 1984. 

Section 71, as amended, also applies 
to any divorce or separation instru-
ment executed (or treated as executed) 
before January 1, 1985 that has been 
modified on or after January 1, 1985, if 
such modification expressly provides 
that section 71, as amended by the Tax 
Reform Act of 1984, shall apply to the 
instrument as modified. In this case, 
section 71, as amended, is effective 
with respect to payments made after 
the date the instrument is modified. 

(Secs. 1041(d)(4) (98 Stat. 798, 26 U.S.C. 
1041(d)(4), 152(e)(2)(A) (98 Stat. 802, 26 U.S.C. 
152(e)(2)(A), 215(c) (98 Stat. 800, 26 U.S.C. 
215(c)) and 7805 (68A Stat. 917, 26 U.S.C. 7805) 
of the Internal Revenue Code of 1954. 

[T.D. 7973, 49 FR 34455, Aug. 31, 1984; 49 FR 
36645, Sept. 19, 1984] 

§ 1.71–2 Effective date; taxable years 
ending after March 31, 1954, subject 
to the Internal Revenue Code of 
1939. 

Pursuant to section 7851(a)(1)(C), the 
regulations prescribed in § 1.71–1, to the 
extent that they relate to payments 
under a written separation agreement 
executed after August 16, 1954, and to 
the extent that they relate to pay-
ments under a decree for support re-
ceived after August 16, 1954, under a de-
cree entered after March 1, 1954, shall 
also apply to taxable years beginning 
before January 1, 1954, and ending after 
August 16, 1954, although such years 
are subject to the Internal Revenue 
Code of 1939. 

§ 1.72–1 Introduction. 

(a) General principle. Section 72 pre-
scribes rules relating to the inclusion 
in gross income of amounts received 
under a life insurance, endowment, or 
annuity contract unless such amounts 
are specifically excluded from gross in-
come under other provisions of Chapter 
1 of the Code. In general, these rules 
provide that amounts subject to the 
provisions of section 72 are includible 
in the gross income of the recipient ex-
cept to the extent that they are consid-
ered to represent a reduction or return 
of premiums or other consideration 
paid. 

(b) Amounts to be considered as a re-
turn of premiums. For the purpose of de-
termining the extent to which amounts 
received represent a reduction or re-
turn of premiums or other consider-
ation paid, the provisions of section 72 
distinguish between ‘‘amounts received 
as an annuity’’ and ‘‘amounts not re-
ceived as an annuity’’. In general, 
‘‘amounts received as an annuity’’ are 
amounts which are payable at regular 
intervals over a period of more than 
one full year from the date on which 
they are deemed to begin, provided the 
total of the amounts so payable or the 
period for which they are to be paid 
can be determined as of that date. See 
paragraph (b) (2) and (3) of § 1.72–2. Any 
other amounts to which the provisions 
of section 72 apply are considered to be 
‘‘amounts not received as an annuity’’. 
See § 1.72–11. 

(c) ‘‘Amounts received as an annuity.’’ 
(1) In the case of ‘‘amounts received as 
an annuity’’ (other than certain em-
ployees’ annuities described in section 
72(d) and in § 1.72–13), a proportionate 
part of each amount so received is con-
sidered to represent a return of pre-
miums or other consideration paid. The 
proportionate part of each annuity 
payment which is thus excludable from 
gross income is determined by the 
ratio which the investment in the con-
tract as of the date on which the annu-
ity is deemed to begin bears to the ex-
pected return under the contract as of 
that date. See § 1.72–4. 

(2) In the case of employees’ annu-
ities of the type described in section 
72(d), no amount received as an annu-
ity in a taxable year to which the In-
ternal Revenue Code of 1954 applies is 
includible in the gross income of a re-
cipient until the aggregate of all 
amounts received thereunder and ex-
cluded from gross income under the ap-
plicable income tax law exceeds the 
consideration contributed (or deemed 
contributed) by the employee under 
§ 1.72–8. Thereafter, all amounts so re-
ceived are includible in the gross in-
come of the recipient. See § 1.72–13. 

(d) ‘‘Amounts not received as an annu-
ity’’. In the case of ‘‘amounts not re-
ceived as an annuity’’, if such amounts 
are received after an annuity has begun 
and during its continuance, amounts so 
received are generally includible in the 
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gross income of the recipient. Amounts 
not received as an annuity which are 
received at any other time are gen-
erally includible in the gross income of 
the recipient only to the extent that 
such amounts, when added to all 
amounts previously received under the 
contract which were excludable from 
the gross income of the recipient under 
the income tax law applicable at the 
time of receipt, exceed the premiums 
or other consideration paid (see § 1.72– 
11). However, if the aggregate of pre-
miums or other consideration paid for 
the contract includes amounts for 
which a deduction was allowed under 
section 404 as contributions on behalf 
of an owner-employee, the amounts re-
ceived under the circumstances of the 
preceding sentence shall be includible 
in gross income until the amount so in-
cluded equals the amount for which the 
deduction was so allowed. See para-
graph (b) of § 1.72–17. 

(e) Classification of recipients. For the 
purpose of the regulations under sec-
tion 72, a recipient shall be considered 
an ‘‘annuitant’’ if he receives amounts 
under an annuity contract during the 
period that the annuity payments are 
to continue, whether for a term certain 
or during the continuing life or lives of 
the person or persons whose lives meas-
ure the duration of such annuity. How-
ever, a recipient shall be considered a 
‘‘beneficiary’’ rather than an ‘‘annu-
itant’’ if the amounts he receives under 
a contract are received after the term 
of the annuity for a life or lives has ex-
pired and such amounts are paid by 
reason of the fact that the contract 
guarantees that payments of some 
minimum amount or for some min-
imum period shall be made. For special 
rules with respect to beneficiaries, see 
paragraphs (a)(1)(iii) and (c) of § 1.72–11. 

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as 
amended by T.D. 6676, 28 FR 10134, Sept. 17, 
1963] 

§ 1.72–2 Applicability of section. 
(a) Contracts. (1) The contracts under 

which amounts paid will be subject to 
the provisions of section 72 include 
contracts which are considered to be 
life insurance, endowment, and annuity 
contracts in accordance with the cus-
tomary practice of life insurance com-
panies. For the purposes of section 72, 

however, it is immaterial whether such 
contracts are entered into with an in-
surance company. The term ‘‘endow-
ment contract’’ also includes the ‘‘face- 
amount certificates’’ described in sec-
tion 72(1). 

(2) If two or more annuity obligations 
or elements to which section 72 applies 
are acquired for a single consideration, 
such as an obligation to pay an annuity 
to A for his life accompanied by an ob-
ligation to pay an annuity to B for his 
life, there being a single consideration 
paid for both obligations (whether paid 
by one or more persons in equal or dif-
ferent amounts, and whether paid in a 
single sum or otherwise), such annuity 
elements shall be considered to com-
prise a single contract for the purpose 
of the application of section 72 and the 
regulations thereunder. For rules relat-
ing to the allocation of investment in 
the contract in the case of annuity ele-
ments payable to two or more persons, 
see paragraph (b) of § 1.72–6. 

(3)(i) Sections 402 and 403 provide 
that certain distributions by employ-
ees’ trusts and certain payments under 
employee plans are taxable under sec-
tion 72. For taxable years beginning be-
fore January 1, 1964, section 72(e)(3), as 
in effect before such date, does not 
apply to such distributions or pay-
ments. For purposes of applying sec-
tion 72 to such distributions and pay-
ments (other than those described in 
subdivision (iii) of this subparagraph), 
each separate program of the employer 
consisting of interrelated contributions 
and benefits shall be considered a sin-
gle contract. Therefore, all distribu-
tions or payments (other than those 
described in subdivision (iii) of this 
subparagraph) which are attributable 
to a separate program of interrelated 
contributions and benefits are consid-
ered as received under a single con-
tract. A separate program of inter-
related contributions and benefits may 
be financed by the purchase from an in-
surance company of one or more group 
contracts or one or more individual 
contracts, or may be financed partly by 
the purchase of contracts from an in-
surance company and partly through 
an investment fund, or may be financed 
completely through an investment 
fund. A program may be considered 
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